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Questions raised about Billing Tax Increment Finance Distric't GIFD)

At the prior meeting of this committee, members hea.rd issues from a Yellowstone
County resident about the department handling of two separate matterc related to a
TIFD district located in Billings, Yelloustone County. Attached are two detailed memos
that I am presenting to the RTIC to addrcss the specific issues that were raised. Each
memo goes into detail on the respective issue but, in short, the conclusion of each
memo is the following:

lssue One:
Thatthe deparfrnent E not properly calculating the |a'xable value and frte

rcsulting nevenue allocation betw*n the Billings, Yellovwbne TIFD and frta local
school districh, which rcsulb in overctating the nevenue ftat is allrcahd b the
NFD.

That concem is valid; the department used the wrong calculation method for this
Tf FD that encompasses two school distric't boundaries. Efiective for tax year 2012 and
on a go fonrard basis, the departnent will no longer use this calculation method.

lsgue Two:
Thatthe Billings Yellowsbne TIFD board has improperty ft,lled to rcfitm

$8(n,Un of unu*d TIFD incrcment b varlous local bxing jurisdicfons after ib
TIFD sunset and the Departnent oj Revenue acted inapprcPrtably by not
prohtbiting the TIFD hoard's use of that incrcment

That concern is not valid; Montana statute allonvs the reallocdion of unused TIFD
increment to fund TIF projec'ts that were identifted prior to the time that the TIFD
sunsets.
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MEMORANDUM

February 16,2012

Dan Bucks, Director
\- 'N ht,rfutdtr,t,

Michele Crepesu, Property Ta/ Att$rney

Question about Billings Ta>< Increment Finance District (TIFD)

Mr. Kevin Nelson has approach the Revenue and Transportation Interim Committee with
allegations of wrongdoing by the City of Billings in relation to its use of approximately $800,000
of TIF increment generated by a TIFD the crty had established in 1997. Mr. Nelson has alleged
that the city inappropriately used the increment to acquire land upon which a proposed federal
courthouse was to be built. Mr. Nelson's allegation is based upon his belief that the proposed
courthouse would be built and owned by aprivate interest group that would then lease the
property back to the federal government "which would bave made it ta:<able property."

Mr. Nelson further alleged that the TIF increment origrnally earmarked to frrnd the courthouse
land acquisition was ultimately returned to the crty by the private interest group in 2009. He
alleges that the crty's subsequent use of those revenues to fund a downtown lighting district
project was improper. Mr. Nelson bases his allegations on his belief that alt TIFD revenues
remaining after a TIFD sunsets must be retumed to the taxing jurisdictions af,tected by the TIFD.

Many of Mr. Nelson's statements of law are incorrect. The conclusions Mr. Nelson reaches are
not supported by fact or law. The steps taken by the city to use TIF increment and the projects
which it funded or attempted to fund were appropriate under Montana's TIF laws. Tlie reasoning
for this opinion is set out below.

Assemblage of Land
The City of Billings established an Urban Renewal TIF District (TIFD) in the early 1970s. That
TIFD was scheduled to sunset in March, 2008. In November,2007, prior to the date upon which
the TIFD would sunset, the City entered into a development agreement with the Downtown
Billings Partnership, Inc. @BP).t tfh. development agreement was adopted by Resolution 07-
18636.' The development agreement between the City of Billings and the DBP identified a

^ Section 7-t5-4208 encourages municipalities to allow, to the greatest extent possible, private enterprises the
opportunity to undertake the rehabilitation or redevelopment in urban renewal areas.
2 Resolution 07-18636, attached.
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number of projects that would be funded with TIFD -oney.3 Under Montana law TIF increment
may be used for public purposes of which public money may be expended.a Among the pqojects
identified in the resolution was the assemblage of land to house a new federal courthouse.t The
courttrouse land project had an estimated cost of $1,968,000.6 Under Montana TIF laws the
assemblage of land is a proper use of TIF revenueT.

Post-Sunset Use of TIF'increment
In addition to establishing various projects to be funded by the TIF increment, the city's 2007
resolution clearly indicated that any funds remaining in the TIFID account when the TIFD sunset
would be transferred to a dedicated account for completion of projects that had been identified
and approved prior to the TIFD's sunset. The use of TIF increment after the TIFD sunsets is
allowJble under Montana law.8 Along with funding completion of the planned projects, the
increment was also designated to pay any administrative cost that resulted from the completion
oithose projects and any adminishative costs incurred as a result of closing out the TIFID.e
Despite Mr. Nelsons allegations to the contrary, the law allows amunicipality to use funds that
remain following a TIF's sunset if the increment is used to fund urban renewal projects that were
identified prior to the sunset date. In this case, the city properly identified its proposed project
prior to the sunset date. Its proposed projects were appropriate under the state's TIF laws and the
use of TIF increment to fund those projects was allowed by law.

In February^, 2008, the City amended Resolution 07-18636 through the adoption of Resolution
08-18680.'u The amendment was necessary because, as Resolution 08-18680 stated: the projects
identified in Resolution 07-l8636had "changed slightly and additional fundipg has been
identified that could be used to further enhance downtown redevelopment." " To address these
changes, Resolution 08-18680 amended the estimated cost of the land assemblage project
downward to $800,000 and combined \ /ith that project a prior stand alone project designed to
create county parking space.l2 The resolution alio extended the schedulediompletion date to
June, 2009." The amended resolution also,struck one planned street conversion project and
added four new projects to the agreement.'" One of the four new projects involved the

t 
ld.

o 
Section 7-75-4204.

5 
Resof ution 07-18636, attached.

u 
rd.

7 
Section 7-154258 allows a municipality to acquire real or personal property necessary for the administration of

any TIF purposes. Land may be acquired by purchase, lease, option, gift grant, bequest devise, eminent domain or
in other manner. Section 7-L54288 provides for the use of tax increments to pay the cost of or incurred in
connection with urban renewal projects. The statute specifically provides for the use of tax increments for the
"assemblage of land for development or redevelopment by private enterprise or public agencies".
8 Section 7-1;5-4292(2)(b) proves that a municipality may use of TIF funds remaining in the special fund or a reserve
fund relating to a binding loan commitment, construction contract or development agreement for an approved
urban renewal project that the local government entered into before the TIFD sunset.
t 

Cite law that atlows use of TIF money after sunset if used for TIF purposes.
10 Resolution 08-18680, attached.
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downtown light district.l5 ttre estimated cost of the downtown light dishict project was
identified as $900,000.16 The 2008 amendment was finalized on February Zi,ZlOg,prior to the
sunset date of the original TIFD.

Each of the projects identified in both Resolutions 07-18636 and 08-18680 constituted public
purposes for which public money could be expendedlT. Both resolutions were timely passed
before the original TIFD's sunset date. The use of TIF increment to fund these project post-
sunset is legal. Based on these facts, the city's use ofthe TIF increment to which Mr. Nelson
refers was appropriate under Montana law.

Return of fncrement to Taxing Jurisdictions
Mr. Nelson's has argued that the TIF increment used by the crty to fund the completion of
projects after the TIFD sunset should have been returned to the affected taxing jurisdictions. His
argument is based upon his misunderstanding of the governing TIF laws. Section l5-7-4292Q),
which is cited by Mr. Nelson to support his argument, states: [eJxcept as provided in subsection
(2)(b), any amounts remaining in the special fund or any reserve fund after termination of the tax
increment provision mustbe distributed among the various taxing bodies in proportion to their
property tax revenue from the district, The exception provided by subsection (2)(b), however, is
the portion on Montana law addressed above, that allows the municipality to use any remaining
increment to fund the projects thal were identified prior to the TIF's sunset but not completed
prior to that sunset date. Mr. Nelson's understanding of this law is incorrect and does not support
his arguments.

Conclusion
Mr. Nelson's allegations and arguments regarding the Crty of Billings' use of TIF increment are
not supported by law. The city's use of those funds was made in accordance with Montana's TIF
laws.
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RESOLUTION NO. O?-1 *536

RESOI-.LTTiON RELATING TA CtrTT' OF BILLNGS
F0wh:?CIIiil{ {JRFAN REt'tEltfAL I}ISTRICT; pROlrIpNc FOR
TERMINAIION OF I'AX INCRHIfF.f{T FINANT;f}IG; AND
AI.TOCATB,IG FI,NDS.

BE fT R$SOLI'EII by the City Csrurcil of ffre City of Biltings, h{ootana {tbc "'Cit}'*}, ar fallorr.sr

SECI'I9N IiBFGSatS

i.S1. ftusuant tn Titlc 9- ChErts 14 Part 43, {lhu AGt'} and Rcsolution No.IZ303, {&e
'*Itesalution'o) the ffly, cn Dec€mber 20, l9?6,astablished its Dcrnrntslr'a Urban Rensrfi'al District
{the "Districf}, approved an Urban Renewal PlEn and eieued to use tax increment finaneing to
implcurcnt tlre go*ls nf the Plan-

t -tl2- Pwtruant to Scctisn ?-15-*29? of the Aet, &e tan inrntnrent finaocilg fcr lhe Disrricf is ft
tefininate on tbc latcr of {*} fifrcca years from thc, dalc *f its acloption or {b) the dste on *fiich eny
lxrnds issued under the Act soc$rrrd by ibc tax inswrcat frorn the Disrrict s!0 lullypsid or
dischrgcd. Putsuant ro ihc Aet, ftc Tax Inmrncnt Sinancing prevision for the Fistrict shall
ienninde on rlfsrch 1* efl08, whicb is thc datc $u rvhi$h thc last rsrnsining bonds of tbe Distrir:t
issued bylhe City ir the srnount of 61,345,0t10 an$ payable fs:rs tax inc.rcilnsrt derived i* tl:e
Distict will bc discbargd-

1 .03. FBrsuant to tlrc AsE for tbe fiscal yearbegirrning Xuly n, ?008 ihe Urrrcs levied agninsr the
incrcrnental t*xable rswenuaq *fthe Distric"t will be allocatad ta rrll taxiag juricdidious bascd ffR lh*
respe*tirne nurnber nf rnills trevied and no additioral fund* Forn til,es leuied alter July l, 2008
agaimf Flop€rlics loeared in ttie tristfic{ shall be deposited irr the Tarc Incrcrocnt Fund. Thd} taxiug
jurisdicrions lcrr-?ing mills xgairul the pmperfy in rlrE Disrrict are: the City of Billiags, yellor*srone
Gounty, $chool Distrjrlt 3, tlre Sig 8k,r' Eaosonric Dwe,lspmenE Authority anit thc $istc of lr{intnna
{lhe "Taxieg Jud+dictions"}.

I.U{, Fttrsuant n 7*15-42p1 of tre Ac! uporl tenuination +I's tnx incrt:nneul.distrid, s rnunicipality
mfl:f rct*irt nnd use in accerr.darrce wittt the pror"isistr-q of thc urbas rcrre$dl plorr apy t$r inffqrncnt
rernainirry in the Tax lnsrement Fuud rElstcd to a bintting losn commirmel1 ooitslruclion conlreci or
dcvrCopmcnt sgresmeslt fbr an alrytmved ubur rEFdwEl prcject that a nrunicipality cntered ht*
bcforc thc tcrrr:in*tion sf * tax incmrnmt provieion-

$ECITfIEII:FF{DS{G$'-DETER{ffi-{1I9$.,AL"LOCA1'INcI,{INDIf ORPRO.IEC'|S
4lrD-EBolTuN$FoRTHE,BEMHTA$-C49LES#FSSI*N,il$gJtEJilEr{TnBrrylrsEr

?.1)1, 'fhe Cify has approved and eilosated ta:c incrcmcnt funds for the projecis ir iheDistris.t ar
shown on $chedule I (the.' Projoplf) md costs asseisiat*rl ,;:irh edrninisteriug rh*xe Prnjecrs
thmuglr completion-

?,*3. "llhe tlity hes entered intn a devclopmcnt agrcemcnt urith ths Dorvntorfl.n Billirgp Faruership
{the'I}BP'} tct crrmpiere eacft of the Frojects- It is anscipetc.d that ssme bt1t nnt all of the Pr*teets
s.ill b* *onrpletetl hy July 1, 2008.

2-fi3. Pursuant to Secti*rt 7-I 5-42y] rrf the Ast snd urd€r aurhority +f this Resolstion, fte C:iry ahall
rEtain on J,uly 1' 2fiS8 ta.t insrement reveemcs on hsnd frrr tfo* conrpletion of each of the Projectr
shsryn !r Srjhedule l, *dministativc eosts rclstsd thcc.rcto and ndministrgtive p{rsis ofclosiug oul the
Disfuict aqd effcctive June 3Si 2008, stlsli funds shflil bc trarusicr;ed to a PruJ€crs *nd Cloge Qut
Accoru* to be rnaintsinsd by thcCit1..

2.$4, If upon camplaian of arry +f flre Pr.ojecr.s, there is a c*ntingcney amnunt rcmaining and if any
othcr Preject currcntl-l' uudrr *ontrsct ft)t l'et oomplctc reqrsr€.$ addidrrnal moil€ry ta *ornplete, the
Cily rnel autttu;fzc thc uxe gfsuch exc€s$ rnorr$y iur sr"lch Project UFoo errupletian of tlre f ro,r+ats
asd dte Falrnant in ful! sf ait c0$ts of the Frojects, inctruding tbe e+sts of all adsrinistrativc ac:lr'irics
asoeiatpd e4th ihe PrcjecG artd closing out the llistiict, a$y lrnexFended morrsys shall b* r-ennitted tE



the Yeltorrstone eaunt-v lbeasilrer for rtistri.trution to lhe Tating ftuisrtietkrns in seeoldas$e with the

latr'-

s EC_3I9N Eil;.. IS,RIf, tlf S,]fI9I*F f DI$ TRICT A]iD PI-AI{

3-01 . Upon co*plctron af the hojects herein'degeriitd a:rd fire clsse out oiail Flisnnct ancr*unts srrd

businss$-, thc DBF shall notiff the City thsl the ws*. of the Fnrrns.r:strip with reqreci ts the Drssisr is

eernplete. Yte *ity shall csrtify fhe asreunt*, if any, thcn on hand in the Prtjsc-t and Ci**e Ou
r!*count, rririeh shall thqr bs frsnrfcrred fa tJre Connty Trcasuffir &s provided in Section ?.tl*.

3.8t'- As of ttrat detc, tbc Distri$t md $re PI*u slhsli nu l+nger be in efiept s$d neither ;}le City rrnr the

DBP shall haw ou,v obligation with re$p€ct ts the irnplernentstion of the Flan ir: the llisrict.

i,03, Nothing hsein shall preclude tlre City frsm including in other tan incrcrnent cii-ttric{s as m*ybe
euthodzsd by lan'or transfc,rring to othcr duly crcatcd districB lrncl lhal was originaltf inelueid iu
the Distri€l as long as sucli Iand rnscts the requirencnts for inelusion in eatrer. or €xisting tax
increnreff district.

{E CTION I.Y; EEI'E, CT$EDS. TS

4.01. This Rcsolution shall bacsrrc pfJbctivs sa thc detc of adopttonheranf,,

Pas*ed hy thc #ity Cooncil af the City of Billings, Moatana, this !3u'day sfNov" ernher, 2S0?.

CITY OF BItLfifGS

STTE$T:

BY: {na*M
Csn Martin, City Clerk

o



PROJECT

GSA land assemblage

County parkiirg let
construction

Railmad quiet uone

One-way gtreet

convension

SCHEDULE I
Resolution No. 0?-l 8S36

cosTEST,

$1,96E,000

$237,000 * $567,500

$1,000,000

$500,000/intersection

COMPLETION
SCfiEDITLE

December 31, 2W7 -
December3l ,?fi09

Deceinber 31, ?S09

DescilTlber 31, 2009

Decembcr 31, ?0$g



RESOLII|I0N NO. 08. 18680

A RESOLUUAN AMM{DINC BIII.INGS. RESOI.IJTION NO. O?-IS636 REIJTIN€ TO
Ti{E DOUI}fTOS/I'I TAX INCNEME}IT DISTRICT. TER}.4INATINO E{E DISTRTCT AND
ALtSCAtnqGrUttDs

UTHEREA$" &eDiXinFCityCortncil rpprovod Rerolurionl{o.0?.18636 onNovenber26,20f?; and,

{'IIERSAS, np$otuti@ l.lo. O7-l 8636 outlinod the cooditious udomrftich tbs 19?6 Do,rratowtr T*r Incresrmt
DfutdC 1vill stsst in MEcl, 2008 and *rtod tho cigrr iltcodon t0 retdtr tr; insr€or€ot ftds oo bltrd at the fld
ofFis€€I Y€ar 2008 forprcjecl*lhd rruldtntifed in ttpRcroMon; and

TIItIIEREA$, some of &e projecto dcscribed in &c Ecsotution bar,+ *angcd sli6fr$y rnd rddirional firndiag bis
b€ro iiJeiliffed tbd could bt rrsd ro fu(bcr 661q66*ro*t rodovdoptcor

TTIE&EFORE BE IT RESOLVEF.SY TI'E BIL$NGS C]TY COUNCIL AS FOLLOTfS:

l. Rssolution No 0?.1S636, Schcdulo I fu hcrcby amendod re followsl

5CHEDULE T

PROJECT C.OST EST. C:OMT'LETTON
SCHEBULE

Seetmbtr Junc, ?00S

Derxnrbrs,2{}tl9

gaee,mfr'er-3l14,$€fi

Fe+ernber, 30$fr

Decernbero ?t]08

Darernbw VAfi8,;l-JO0S*

Oecenrher ?fit$**

*Ifthe largeFpject gnp ftuncirg cleoranr is no,. undor conffi by Decunbe,r 31; ?SSB, &e iuqds dedicatcd
to thie projcat lttd my rcmainiqg finds *itl bo allocated firt to the coopadi\ro cccurity Frog$n1 urd lhen to
{he downtown ligbt diericr"

*tlf thc Dcvolotwlelrt sgr€.mat iE an&+d hyDeowrbq 31, ?008, thc Dorrclqpos MUSTbsEin colsrsorio{r
?EF.ORI Decr:rbo3I' 2009orthe findingwi[ bedllo{atsd to ttn ooop€trstive $@rityprogrdn *d thcrrto
ftre do*ator*n light disbic{.

2, This rceolutisn sbalt becarne effiEc{iveon t}e dateofadorrtic,ri bc(eof.

r4.s$ED by th.e Ci*' foq$jl.g[*i City' of iilingB, Montana, tlds 25th day of Febnrar:v, 20t18.

CITY OF EILLN\:CS

fi$A land *ssenrbl*ge
and C,ounfypa*ing

Railroad quir,{ asne

ier

Dorvntsrrn light disfrist

ArtSpaoe fiarkc{ stldy

Lurge projeEt SaS
funding Froject

f,ae'per*tivc scornily
Frogira$l

$80fl,s00

$ 1,sO0;t$ti

W
$$tro,0m

$-35,000

$ l,Ts0,CIso

$e53,800

Casi h,{artin, City Clsk



RESoLU|ION NO. 0S. I 8680

A RBsonrnoN.{I{EtttDIN6 Btl.Ll}tcs.REso|.uro}l No. 07-18636 REIrm{G TorHE DOWNTOUNTAX INCAEMtsIT DISTRIST, TER}'INAIINO IIIE I'ISTRICT AND
ALT'CATI}IGFUNDS

wIrEREAs, ths8itlitr8p citycoucil FEovod Raohrdonlg.0?.18636 ooNorcaibcr26,200?;g{

BTHERBAS, RcoluionNo. tr7't8636 osimddrc coodidoos trndrvhid to lft6DonnrorvrrTrr lacrsrmtDfutict trilt ruurc iu M!cb, 2008 lad crod thcCi6,rr iodm t urln u* h;;;d"d, * LO ** eraofFisocl YGar 2O0S forproj* el roidotifoO isibo Rsofrdon; rod--'--

.W*gf-' TTu of &c-pojocr dcrcrftorl in tbo Rcrolutioa have chuqcd dlghly rad rdtidonal frndig trrbcrn i.fuddfd sd oould bo'rod isfurtrcr arDnncedowrmrraroocydM

TIIEREFORE 8E N RESOLVED BY 1IIE BILUNGS CITY COT'NCIL AS FOLLOWS:

L Rerolution No 0?-1E636, Sobofulo I ir hrroby rmenff u followr:

SCHEDULE I

PROJECT COST EST.

GSA lurd amenrblaga
*nd Coungprking

Rrflroed guief mn€

Downfown light distri*

ArtSpace Erarket shrdy

Lurge projeot gry
ftnding projcd

Coopcrativa rccwity
PrugrB$l

s900,0a0

$ 1,000,000

%ien
s900,0m

$35,000

$ 1,700,000

$252,000

COMI,LETTON
SCHEDLiI"E

D+e*mbrfunc,2Sg

Desembff,zmg

@
Decemb€r, 2008

Dccqnbir,2008

Deccrnber 2008D009'l'

'bcccmher20@**

-u{.op 
ta|8,e nrojGd sF ftmring qlcrncat ir rn. undc co,ma* by Docmbcr 3l; 2@g, rbo frnds dedic.hd

t-o lhis Foitd xduyrcmrining finfrwill bcailodrbdarrnd. coqpcn,rw,il*,ipr"c"*grd rha blhc downtown ligbr diricr
rrlf thcDerdopmartairtcocntb leachedbyDeceobet 31, ZBt, thcDorolqroo MtJSTbogn coadrrctionBEFoREDccdcr 3t.20(Dorfto forrdingi,itr uu"llo"*to o ti.clrg*.ti.i l*,rirvp.c*rd hrn tothc doumronn ttgh dlrticr

2. This rasolurioo rbel beoomc Gtrociivo oo tho dere of rdoption hroof.

PASSED by thp City CoY5[lg,[:* Ciry of Bi[ings Montana rtrir ZSrh dry of Febnr anJ,ZWg.

CITY OF BILUNGS



This

DE\{ELOPMEIYI AG.REEMEIE

Development Agreement ("Agreement") is entered into ur of
2008 by and betvveen the City ofBillings, a municipalrty of the Shte of

ontana ('cigi"), Dorvntovm Biuqs p€rhership, Inc., an r-n-c- l5ot1c11+y ivrofrr* non-profit
corPoratio& (DBP') and Dountorru Devolopment Corporrtion, an LR.C. SSOticrc) frlont n" ooo-i16fit
corporation, ('DDC'), The White Famiry'I,/.f,., a Mortana linited liability coiriiiy fqnio 1r".illo),
the county df Ycllowstoo, a coudy of tho state of Montana (c"rdfl ,ia 

-rlg 
*y nconoiric

Develop4eot Au6ority, a duly oryaldzrd and cxistiog port a$hority *aei ttu taws of 
-6o 

State of
Yr4gq (?ie sky EDA')- DBP and DDC are colcctively rcf€n.d to herein as TBp/DDC'.
DBPIDbC' White Family, Couaty and Big $ky EDA are cottectivety refprred to hcrein as the
"Development Entitiof.

WIIEREAS, DBP is lhe entity responsibte for administation of Tan Increinent Financiag
('"TIF) firnds for Citg anrl

WHEREAS,Colaty, DT *abtg Sfy EDA havo entered into aDwelopnortAgreemcnt datod
W 3,2007 whereby DBP sgrced to constnrct a puking tot for tbe County in 6raor to pro"iao 

"ortaioreplacement pa*ing for comty as aroruh of rn e:rchange of property bctweca city anrt c6nnty-

WEERDAS, DBP aod City have cntcrod inlo a Deve.lopm.ent Agr€cmert drtcd November 26,
2Q!.7 and-app"roved W -Oe- 

a1l4* City C,ouocil on NoverDbcr- 19, 2oal for approved u6gtr rcnes,al
projecc described thoroiD" irolu4ing land Tquisitior and assemblage for the prqpose ofdeveloprnent or
redevelopmeot of a site fc constsustion of a new Federrl Courthouse (*Fed;t bot tthour" p.6iect'1 itr
tlg Civic Plaza area rouglly locod betrvoon N. 256 StuEet and N. 2/ Strregt and 2d Aveoue N;"6 ;j
3* Avenue Nortt itr Bilitrgs, Motram.

11HEREAS, tho Dwoloptn€nt hities havc r€ashed an agreeinent fc resolrtion of repliceinent
parking for Comtyaad fothe acquisition "'d asse,nblage of land fonthe Fedcral Courthouse prroject

SImrcAS, the agroement botween the Development Entities requires that rho lmd asscmblage
and acquisition be accomplishcd iniwo phases in o,rder to provide for fre acguisition ofproperty 6Couaty for replaoenent parting aod firnne opaasion.

\IimEAS, thc Develqment Entities wish to establish ihe terms, conditions ailrl soquenoe of
the transactions for dre aoquisition and assombtnge of land for the Federal courtrqrss hojot

NO% TEEREFORE, zubjoct to-tte terms and conditions of this Agreemen! the Dwelopment
Entities agee as follows:

SECIION 1: SURIEICI OF AGRDEMENT

l.l Purpose of fureeinelrt lhe Development Entities shall assemble, ac4uirc and make
ready for sale t6 the developer seleated by the united states Geoeral serr"ices larninistration fGsA
Develo,pet') approximately 63,il)0 sguaro feot of land within the area definsd bv ihe Downtown Bilings
Framework Plan as the Civic Disfict ryocificaily tocated between ZS evenue Nortb and 3d Avenie
North and between North 25n Steet md North 2f Streeq Billingg Monbaa as more specifioally
depicted on Exhibit I ("Prderrod l!4 ry an agreod upon value aaa wi&in an agreed upon p.rioa oi
tima The pwpose of the acquisition a1d 3ryemblage of land is to develop or-reileveLp rl site for
construction of a new Fedcral Coultouse bnrilding in the Civic Distict by tre bSA Develofr as pcr of
an urban renewal project for the City CTederal Courtirouse Projecf). Furtber, this Agreement provirtes



for the use of City Fund 202 Tax Incre.ment Funds to acquire or assemble land fq the Federal Cour&ouse
hoject as set fortr in the Dwelopment Agreement between City md DBP/DDC dated November 2(
2007. Frrther, this Agreenent s€ts fortb the requfu€d land exchanges, purchases, sales and development
cotrtingencies to accomplish'tho land assemblage for lte Federal Courthousc Pmjcct ard to assure'
com. pliance with lhe MoutanaUrtm Renewal law.

S-ECfiON 2: DEFIMTIONSIffiHIBITS AIirD TAALE

2.1 Courty Lots. The tprm qCounty Lots" shall mean the real p,operty pl€solrtly o$mod hy
Couoty consisting of two (2) lots (totaling 7,000 sS. ft) diroctty nor& of the MDU Propcrty, a8 more
partioilarly described in E .hibit2totris Agroement.

22 MDU Site. The term *I\{DU Site' shalt mean the real property presently ovnred byBig
Sky EDA in the location of the former MDU building as mor€ particularly described in Exhibit 2 to rfiis
Agr€cmcnt.

2.? Plefened Sie. Ibe term rPrreferred Site' Sall mean the real property depicted on
Ettbibit I to ltis Agrcancot.. Tbe Prc&rrod Sie omsise of approrim*ely 63,000 square ft€t of lmdto
bo asscmbled undcr this Agreemant for uhimata sale b tte 65A' Developor. The doscripion of the
Pref€mod Site will be approximate util tte cpocific lopl description bas been determinod to inoludc any'
rcquired set-backs for the Federal Coruthouse building however the Pnefsred Site shall include ihe real
prcprty idendfied and/or assembled prrsumttolhe Phase2"Trmsacfidns described.in SecfionJ.l.6fthis..
Agrocment

2.4 SFH Prop€rty. The tsm "SFII Propert5f shall mean the rcal propcrty owned by SFII tr,
L[,C and Jones Enterprises, LLC, as morc particularly described h B&ibit 2 to &b Ageerneirt. The
SFH Property is presently subjeot to a buy sell agreeineirt between County and SFH U, LLC aod Joncs
Enterprises, LLC.

2.5 Wells Fargo Sib. Tho tcrm *sfells Fqgo Site' strall mean the real ploe€rty preffitly
ouned by Com.ty in thc location oftto formcr Wslls Fargo Drivo-In Banlc, as more prticularly described
t 

"*6;a 
2 1o this Agreenent

2,6 White Family Property. The term *Wbite Family PrcpertlP shall mesn tlre real poperty
presentty oumed byWhitc Family, as moro particularly described in &rhibit 2 to thisAgrement.

23 Exhibits and Table. Athchod to ftis Agreemcnt and incorporated herein are tho
following Exhibits and Tablq

Erhtbit I shows the Preferred Sib md tbo goposed land use scenario for the Federal Courtbouse
Project.

Exlibit 2 sho$,s tbe legal desoiptions oftho properties identified in this Agreement.

Eilibit 3 is the Release Agreement b{ween C,ormty, DBP/DDC md Big Sky EDA relatod to
satisfaction oftheir respective obligations uader the Development Agreement dx&d htly 3,20U1.

Erlibit 4 &scribes the Transaotion Docunents for the real estate tansac{ions set forth in Section 5.3
of tbis Agreemont aod the t€rms sdd pr,ovisions oftbe Transaction Docuinelrts.

Table 1 describes the sources and usos offimds for the Federal Courthouse hojecL



SECIION 3: PROPERTY OW At{D ASSDMBIAG8

, 3'l Ormsrship' ThcDcrdopmcntFsitiesownfcatitla!o,orhave bitdingpurcbascrights
to, the resp€ctivc propcrties idmifiod bclow ac of dla ddc ofthis AgrceorcBt:

County Lots
SFII Property
MDU Site
Wells Fargo Site
Whirc Family Property

County
Counqy has binding buy, sell agreement to purchase
Bie $ky* EDA
County
White Family

tbo laod acquisition, assemblage aad hursacliom ideuificd in this Agrccncot, and inmcdiatcly prior !o
thc ultimse sale fud trrnsfer of titls to tlrc Prcfsrod Sits to ths CSA Dencloper, rha rhe lrcfine6 Sirc
will be osmod aod titlcd gsfotloq/$

DBP/DDC rr'iil harve title to that part of the Preferred Site east of the centerline ofNorth
?6e Strcct.

Big 'SlV FDA will hal'e title to that part of thc Preferred $it€ west of the centerlhe of
North 26s Street"

SXCTION 4: CONDITIONS PRECEDENT

4,1 Conditions hecedent. Thc Dcvctoprncnt B*tin'cs' obligation to complcle th6
t'ansacliont set forth in Section 5,3 of this fuFerniot is stbjcct to and contingcnt upon cach of $€
following lcms and cooditions:

(a) The GS{ Developcr rnust purchrsc fic cntirc Prcfcrrpd Sitc (incMing 6e portion of
Nodl 2* Stt€e{ wi6in ltc itlefcncO Sre) for thc appra.iscd valuc al thetme # urnsfcr,
but na less tlnn t35.0O pcr squro foot nor more rhan $40.00 pcr square foot.

(b) Tlp GSA Devcl6per must be responsible for all demolition cogt* (inchdiog demolirion of
the formcr MDU building ard forwr Wotls Fargo drivc up ba* building) and any
infrastrucfire and site dorelopment ery€nse* including but not limired ro, utility
rcloccion duc to comtuctim of the Federd Courthouse hoject on any porrion of tta
hEfiilod S ito including rhose prtions that werc formcdy part of t tontr Zd Srcet

(c) Ihe GSA Devcloper must be rcspoasibtc fr all of itr hgl aod pcoftssional fecs related
to tlrc Fedcral Courftouse hoject

(d) The 6$A Devclopcr musl purchasa lfe Prefcred Site "ag is3 withour wa;1anly or
indemnifications front tho Dcvelo,pmcnt Entities regardi4 irc cavironmcnnl condilion,
Thc Dwel,oprneat Entities *ill provide copics of any existing envirronmcntal studies or
reports conc*rning ary portion of thc Prcfcncd Sitc to thc OSA Dcrcloper and wilt
oooPerate with the GSA Devclopcr to permit rcaconabte aocess to their propertics for
puposes of envirsnnontal sndies or inspoctions.

42 Closing of Phase 2 Transactions" ltc transactions dascriH in Scctian 5J of ttris
Agreement as tbc Fhase 2 Transsctions, are mutually d4endart and oonditioncd upon the performance of
each of {he oder bansactioris. Althoug[ &e Phasp 2 Ttansactiols sill close into cscrow sequentially,

(a)

(b)



thcy will be conrumnabd ody as pqrt of Bunitnry closiag that wlll iocludc thc contenntrioraneous cloaing
of the purcbasc of $e Preftrred Sitc by tfte GSA Developcr, od conplaion oftlre closing of rbe-lttse 2
l'ransactions rrill soer if and only if tho closing of tfie purchase of the Preferred Site by tbs G$A
Developer is completcd.

4.? Appruisol$. The Developmect Entities have agreed to t'hE cale frfues 6d exchaogc
value for their properties as d*cribed in Section 5.3 of rhis Agreemen{ however certsin of these
transactions as idqrtificd in Scction 5.3 rcquire appra.isals to domomffie rrrnt the agreed sale price ot
excbmgp veluc is at least qual to, or within the iange of fte appraiscdvelue. tf the appmised vidue doee
ootjusti! fu sales price or e*ohroge valug thcn the conditios set forth iD Secrion 53 of this fuicanca*
will fail aird fbe Agrecoeot shall tcrrrinato r*.ithout further chligrfioo on thc part of aay of tto
Devehprcnf Entilies pursuant io this Agrcaileflfi providcd, that the Developmcot Entitirx may agrco to
modif and extcndrhis Agaemcrt.

4.4 .Expcndinue of TIF funds. DBP's obligation to bo bound by thc pwrtions of Sostiql
53 Phsso 2 l'ransastions of dris Agtcment is *ubject to and aontingcnt upon its commihert io
ultimatcly cxpcnd oo 6e1s thm s net amount of $E00,000 of TIF finds when ihe sale t$ the 6S.4'
Dewloper is comploted. This ilet amount of TIF funds of $8ffi,(X)0 ircludes the $446300 of TIF funds
eirydd uaderPhasc I ofthisAgrcemanl

$BCfiON 5: LATTD ASSEMBI"AGE TRAIIISAC-IIONS

5.f O*.*t. The Denrclopment Entities Ngrbe to perforn aud complete thc fotlowing
tiansactions sct hrth in Phascs I and 2 bclo*, {Sections 5.2 and 53), for the aoquirition and assomblage

of land for the Fodcrsl Courfiouso PmjGcq sbjcct to thc terms and conditiom bolow.

52 Phase l. Witlrin 30 days of execution of this by the Development Entities,
DBP/DDC *ill aulhorize and City *ill pay a $446,2fi) pa*ing ad sito acquisition tnrnt ts County for
the acquisition and devetroprnont of rcplmooront pa*ing s'ithin tbo 19?6 Dsnmtovm Tax IncrE rrent
Diffid porsustrt to dre Dcveloprnent Agrteorcnt datod July 3, 2007- Cotnrty agrcss fo rorit back to City
any of the i44d,309 grant fund* not cxpended for stplr puposes. Upon funrling rhe pe*ing qnd site
acquisitio grut, Cdunty" DBPIDDC and Big Sky mA shll alecue the Releas Agreerneil {fiiachd
he*ilo as Exhibit 3.

5.3. fhrc 2. Tbe Development Entitics shall pxform ad complem rhe following
frnsactior in the sedueace indicatod belorr', subject to the tenns and cooditions of this dgrmrent
f"t se 2 Trensactios] The Phase 2 Trmsastions will be conpleted in a single closiag
contcmporanoously with the completion of tbe closing of the salo of the Hened $ite to rbe GSA
Dercloper. Thc closing documefis shnll be delivered by ttre Dovelopment Entities ad tbe GSA
Dwclqper to a aingle closing agpnl acceptablc to all Developmcnt Sotitics and the GSA Developer,
wfiich shall hold all ofthe closing docrunonts rmlil all transactiorc set lb'dh itr tbir Section 5.3 have beer
precriled and deositod eith *re closing agent aad all condithns.for ths release of all closing &cumenb
haw boen ftlly satisfied" at whicb time the closing of all tle Phase 2 Traqcacfions shall bc complctcd.

The Phase 2 Tmrsactions are as follo'wsl

(al Couty will transfer and convey {he Wells Fargo Site to Shits Family in exchange for
lbe Wtite Family Fropcrty- Whitc Family will haaefsr and conrcy lhe T/hitc Fanily
Property to County in cnchangc for ibe lYclb Fargo Sitc, White Farnily will pay to
County tre grcater of, (l) $29?,500;or,f?j the drfferencc betwoon tto appraised value of
tbe Wlite Family hoprrty strd tbe appraised valuc of tba Wells Fargo Site. Thc
rypraised value of Wblls Fqrgo Site is agrcd to be $?87,500, bss€d or currentappraisal



{b}

*f S35.00 per squero foot.

DBF/DDC *'ill purchase &om lfhite Famity and t*tite Familyrvjll sell to DBPIDDC the
Wells Fufgo Site acguired by White F-amity trom Count5r pursuant ts Sestion 5.3(a)
above. The prnchase price will be $900,400 phu lhe arnount neEessary to fully reimburse
White Farnily for eash paid to County by thc White Family pursuant to $ection 5.3(a)
above. DBHDDC and Coungr rvill cooperate with flre \ttritc Family rvith respect to
compliance with the requirpmc$rs sf IRC section 1033.

GSA has indicated to DBP that it was prepared to begin condemnalion proctdings to
acquire the parcels neccssar'' to assemble tbe Preferred Site for the Federal Courthousc
Project, including tlre l\&itc Family Propert5r. In addition to verhl statements about
condemnation, the GSA, consistent rvilh prcparalioos for condennation and rvith
knorrledge of negotiations leading to this Agrcemcnt" has obtained a rcal estate appraisal
of the Whitc r"anily Property arid environmcntal studics of the properties involved in
assembling &e Pileferred Sile for thc Fedcnal Couldrousc Project

DBP/DDC will purchase fronr City and City u'ill vacare and sell to DBPIDDC that
portion of Nordr 26th Stee! as wetl as tlrat portion of ?o{ Avenue Noilh, within the
Prefanrd Site and East ofthc centerline of tlre sft&t, for tlre suul of $126,075.

Big Sky EDA Fri"ll purrhase frorn County aud County will sell to Big Sky EDA.the
County Lots for the grcater of; (1) $245,000; or (g appraised value"

Big Sky EDA will prrrchasc fiom City and City will vacate and sell to Big $ky EDir that
ponion of Nrrrrh 26th .9teeq as well as that portion of !d Avenue Nonh, within tbe
Prefened $ite and West of the centerline of the strcct for the sum of $126"0?5.

Upon ctanplction of the land assemblage described herein, DBP/DDC will sell to the
GSA Dcvelopcr the portion of the Preferred Site east of the centerline of North 26b,

$tregt. The fural sale price for the Prefered Site to the GSA Devetoper shall be subject
to final uegotiation and approval of DBP/DDC, but shall not be lbss &an S35 "00 per
square fu.

Upon completion of the land assernblage described herein" Big Slcy EDA u'ill self ts the
GSA Ileveloper the portim of the Prefened Site wcst of tle centerline of Nonh 2#
Street (irrluding the MDU Sitc.). lJre final sale pricc for tlrc Pr,eferred $ite to the GSA
Developcr shall be wbject to Iissl negotiation and approval of DBPIDDC, but shall not
be lcss tlmn $35,00 per sguare foot.

The sales proceeds ofthe Pref-erred Site shnll be paid as follonis: (l) Big Sk' EDA shall
receive palment of $7561000 for thc MDU Site, $ I 26,0?5 for the street purchase, and the
amount paid for the County Lots pur$uant to Seetion 5.3{d} an4 {2} DBP/DDC shall
receivethe balance of&e sale pnoceds.

Citl' and GSA Developcr will coopcrate rt.ith or:e anodrer to facilitate adeipate
redisribution oftraffic, pa*ing ancl sidewelk csnfigurations on 2d Ave. North behtreen
North 25e Street and No*h 276 Sreet to facilirat. th" Federal Courttrouse Fbojeet and to
accornmodatc tlre raquired set-bac'ks for the new Federsl Courttrouse as estimated on
Exhibit |.

(e)

(d)

(e)

{0

ts)

t')

(h)



5,5 Gosts ofAdmbisbatio!- The Do'eloprnent Entitias shall each bcar their orm rirasombla
lcgal costs rcgardiog tbsir rcspoctive ponionr of tfie purchasdrxehege sgreemenb listsd above-
DBPIDDC shall pay thc costs of {hc appraisals of thc propaties identified iu this Agroement crrcept 8$y
appraisal ofthc $FH ftope*y.

5,6 Use of TIF Funds. Ih TIF firods $&icb @ the $ubjecl oftbis Agr€qn€nt shall ba uscd
only fon rnbaa rpncrval sdivities, inchding thc rchabilitation and redevelopnent of the Preferrd Sitc" iu
accordarcc witlr rbe Uttur Rencnal law of the State of Montrmr.

5.7 Availability of TIF Fuods. City has commitrcd TIF Fu{de to tbc Fedcral Cqliborse
Prcjert subject to avaihbility of firnds. ln tte cvent TIF Funds are not evailablc duo to caueee bgrond
eonfol of City, this Agrccmcut shsl! teminata and r4on such tcrmination, no Dcvclqrment Estity shall
h6vc furdmobligatioos or liability tothc sthers undcr this Agrecmonl

5.E Extcnt of Conmitmeo|- Ncith€r DBP, DDC o City shall have ary obtigaion for my
cost$ associ*ed with the transections descdbed in tiis Agreenent rrhich cxcccd tbe arnorrt of fia TIF
Fmds apgwed in aceordanoo with $ection 4.4 ofthis Agreemcnt,

5.9 0&er Doqment* Thc Dewlopmcnt Entitics agr€G to executc ony and all other
doournents that arc reasonably nceded b effectuale the Phas6 2 Transactions md any othcr obligatlrns iu
tbis Agreooent ("Tnirsrction Dourmants'), The Developrnent Entities rgree that thc Transastion
Doorments shall contain.usual and ou.*omary rcal.estate uansac'tion tcms d provisions as set.fortt in.
Exhibit 4 1o this Agreemaf .

$EC[ION6r WA-R*ANTIE8

6.I Joiat Represenlations ad Wananties, lfu following rcprercntations rnd warraotic$ are
made by cach pe4y to thc olhs:r a$ ofths drtc h€reof

(a) Aueority" liaclr parfy bag rho legal pon'er, right ald authority to ed€r irilp this
Agwme* and ib3 inJbuDots rcfqaccd hcrein, and to oonsummale &is Uaosacti,oo,

Astions" AII requisitc action has been taken by each partl. in connestion with the errlering
irrto of this '.{.pwrnent, the ihstruments referencrd herefu, a$d fhe consummation of this
fuansaction. No firrther consent of any part$er, shal'eholder, credito4 investor, judicial or
adminislratil'e bdl, govemmeutal authorig'or other pafy is rcquired,

Due Execution-'The individuals eriecuting rhis Agreemsnt and the instrurnents refercnsed
herein on behatt-"of eachparfy and thepafiners, offIccrs $r trustees of each parly, if any,
have the legaf po\rffir, righf and actual autherity t$ bind each partf to tlre terms and
conditions af theise douurnents.

6,2 Representations rygEding SFH Propcrty. County rcpr€scotr lbat its agreerrcnt to
purchasc the SFII ltopgrty is a sepsrale aros-length hansaction pmviding for thc fttra expansion of lhe
County. Tte Developnient Enliti$ achowhdge Sat thoy do not as$Frt any intercg in tho $FII Propcrty,
oo bebalf ofthcmselve or the fedesl govcrrmcnt or its agencies, as a rcsult ofthis Agrccment.

6.3 Consideralion for L,ocal Dewl,opere. The Development Entities deshe equal and frb
consideration by (i-SA for toc4l developcru arrd corr&aeiors to bid ol developmeat or constnrotbn lhc
Federa! Cour$oxe-

0*

(c)



SECTIOI{ 7: TERI}I *nd TERMINATION/ I}EFAITLTS Ar{D nEMEDIf,$

7.1 Tcrnr of Agreement. If the Phase 2 Transdctions havc not bero complaed by June 3Q
2009, thic Agrtcment sbdll rerminate autonatically rmless cccteildod by mutual nritten igreemelrt of aI oi
the Develspm€,il Entities.

72 Default/Gcneral, Tbe failure o[ delay by any pu6r t]o perform aoy tsrm or pnvision of
this Agreeorcnt constihrbs a defaulq towwer, if thc delhulting party-commences to cure iuch defautt
within dl days aftcr rcccipt of e noticc specifying tte default, ana |Lcrcancr diligartly posecntcs such
cure to completio& tbcn sugh glny $all not be dccmed to bo is default Thc injured paay sl'alt gve
tlridcn notic€ of defaultto fte defauhing pad5r, rycci$ing Erc dcfau& Tbc injuted pa4y may not instiirte
pro5cdings! whether judicid or otlrcrwisc, aginst dra party in dcfault until 60 days aner giving slch
notico. Aay ftilure or dchy by yy pErty itr ass€rting aoy of its rights orrcmcdics as to arry dcfault shalt
not oPcrate as a waiver of any defrult or of any rightr or remcdies or dqrive such party of its n'ghS to
instittttc and mainain any acfioas or procecdings *hich it may dcm noeesslry to protect" asscrt or
enforce any such rigbts or rernedies.

7 '3 Rights and Reinodies, Any Dcvelopncnt Entity may ecck my legal or oquirable rmedy
to curq qorcct or rcmody any default, to rpcoyor any damagcs for an5r dcfautg or to obtain any o46cr
rcmedy consisrqt widr the putpose of Sis Agroomont lixce4t as otherwise exprcssly *atcd-in this
Agreeoen! lhe rigltts rnd remedix of thc paties arc nmulativg and the elscise by any part1. of one or
more ofsuch rigbts or rcm€dies shall aol.prscludc.the exercise by i!.at thesarc.or difltf,;t timq.of my
ottcrrighb trr€medios forthesame defrdtorauy otherdofrult bythc ofberparty,

7.4 Dispute Resolutiort" kior to commcing arlr litigntioa, rhe parties sball frrst attsnpt to
rssoh'e th disputc informally in accordmc wilh this scction. In the cvent a dispute arises. the
complainiag party shall deliv€r notipe of trc matter in diryuo to frc otbcr party at ftc addrss and in the
matrrcr Povided for in Sestion 8.2 hcrcof. Each party shall thcreaf,s prmptly deipme a
r€pr€scotatiYe to addr€s$ the maner, which rcpscntativcs shall attcnp[ itr good faith, to resotve thc
disputed mffier. In tte e\'€Nrt tfte dcsigneted rspres€otrtives are rmablq despite dreir good fairh efforts, 16
renolve tbe dispted nratter wittiu fifteen dap ofthe initial noticc thcroof, theq sny porty m8y comrne{lee
litigation

StrCTION E: GEI{ERAL PROVISIONS

8.1 Litigetiqn' In tfie. event of tho b,ringing of ory action or snrit by a parfy hcreto rgain$t
snothcr party hereunder by reason ofany brcach ofany ofthe covenants, agr€etrr€ots or provisions on thc
Part of aa{other ?rr1y arising out of this Agreeoen! the prevciling party will Uc eniitlcd tn have tbe
r€covery of and ftrom tfie othcr party all costs ard crpor'ses of lhs a$ion or suit" acarat anorrle3ls' ftes
(iucluding the allocstcd costs of ia-housc eounsefi witne$ fees and any orhaprufessional fees reurlting
thenefiom.

t.2 Notices- All noticcs ff other conmunicstions roqoirred or pcrmimd hcrcunder fiusr be in
writing"- and qust be pcrsonally detivcrcd (ifmfrdlng ty a profcssional messcngcr scnico) or sent by
ovcrnight @t.r, or scnt by regisGred or ccrtifiGd mai[ pgstagc prcpaid, rEtum rEccipt Fd€$ed to d;
sddresses sct forth below. All notices sent by ruil witl be dcesred rcceived 2 (two) days aftcr tbe date of
mailing and all noticcs s€ot by other meens pcnnitbil hcrein shall be dcemcd rcceived on the date
deliver€d. Notices *{U be sent ls follows to;



DtsP:

DDC:

P,O.8ox21495
Billings, MI 59104

t.3 Nonliabilitv of Oflioials and Emplopoc. No dfuwtqr, officrr, member, oflicial,
eurplqrca u agent of any Devclopment Eility shsll bo pcrsoually liahte to arry party or any successor-in-

intercstlbcrcfo, in the eveut of any defauh or breach by any party or lbr any amormt which may becarne
dug to atry prrty or itl suctrssor. or any obliggtons urdcr the terme of tbis Agrcaaent.

8.4 H€adisgs. Any title of the severel parts ard sections of &is Agreemerrt are inserted for

Cit':

\tifth 4 eoPy to:

Yellon'stone County:

With'a copyto;

Bie sky EDA:

S/hiteFamily:

Billings City Administrator
P.(}, Box I l7S
Biilingq MT 59103

City ofBillings
Attn: Brent Qrooks City Attorney
?10 Nor$r ?7e Street
Billings, MT 591St
Telephone: (406) f5 ?-S?05

Dosntorn B il I ings Partrer-ship, Inc.
Attn: Executive Dirwtor
?815 2d Ave. N
P. 0. Box 2111
Billingp, MT 59103
Tclcphonc {406} 29+5060
F*csimile: {40S) 294*506I

Dorrrrtown Development Corpomtiou
Ann: Exccutivc Dirsstor
2815 2d Ave. N
P-,O-fJox,21,1f, .

Billings, ilr{T 59103
Tcfcphone: (406) 259-5454
Facsimile: (4(16) 294-5061

Ye llowstorrc County Comrnission
P.O. Box 35000
Billings, MT 5910?

Yellowstone Cormty
Attn: Dnn Schwale Deputy Countl'Afirrmey
P"O, Box 350?5
Billings, IVIT 59107'5fi75

Big Sky Economic Development Autborit,v
Attn: Executive Director
223 N. 32d SfiesL $te. 200
tsillings, lvIT 59 I 01.1948

The Whire Famill,IJ,C
Attn; Patrick tr. White, Managing Memtrer



conveNde$ce srcference onf and *all be disrquded in constnring or intcrpretingany of itr provisions.

8'5 Time of Esscnce. Timc is of the ecscnce of rhis Agr€cttr€nL All obliptions of the
Ferclopmort Entities to each ofiIpr shall be due at the time specifi€d 6y fte Agrermmq & as the sarnc
may bc extended by ndual sgreenont ofdre parties in witing

E.6 Construclioo/Goveming law/Vanue. The Developmwt Entities md tbeir espcctive
advisolt believe that this Ageeneot i$ tlrc product of all of their cfforts, that it arryresscs Coir agreencm
and that it should not be interprefsd in fflvor of or against m3r Dwclopment hfi,6y. fne partfu nntner
agree tbat -ttis A$r€cficot will be constru€d to eftctuate the normal and reasonsblc cxpsptarions of
sqphisticatcd p8tties- The partiec hereto expressty agree tbat this Agrccmert wil bc lovcracrt by,
futcrprctcd undcr, and cmgnrcd aad eoforced in accordance wi0r ths taxrs ofthc Suc oflriontaoa. Any
tctig-in law o oquity, or judicial procccding for the €nforcsncnt of this Agreemcnt or an5r of lt'c
provhions coatained bcreful shall bc institrnod and maimained only b Thirtcenth Judicial pisnict Court
for Yellowstone County, Mootona-

8.7 Sotterability. If any clause, scotcooe or ury odrer portirm of te termg and ctaditions of
dds Agr@m€ot b€come illca! null or void for any reason or hctd by any coun of cornpctent jurisdiaion
to be so, the rcnraining portion will reinain in fuil fuce arld etreoL

8J No Parherthip' Neitbcr anything in dii$ Agre€rrent nor any acb of lhe garties hereto
shail Ie dpe.oed or costrued by the parties hercbr or any of tlrem, or by rny thirrd pe$on, to oreate. the
relatftnship of pincipat ad agent, or of pannerSip, o ofjoint v€nture, orof atylssociation b*$eon
any of lte parflcs to lhis Agrccmcnt.

89 Gorrecnmcnt Rrghts. Exccpt as providcd hcrd& by making thi* Agreeneog the
Devclopment Eotitics arc mt obligrting themsclvec or any other agency xirt rospe* to any Oiscrclionary
aclionrelating to thc dcvelopment ofthc Fedcral Cortbousc Project or developncng opcraiion and use of
tbe improvemeots to bc constructed on tle 9rcfoncd $ite, including but noe limited tq cordernnation,
comprchcnsiv€ planning reaoning varirnces, €dviromnc[tal sleam[cqr c aoy o6er
ageney ap1lrollds wticb rre or nny bc rcquired.

8.10 Non-Walveg. No waiver of arry bmach of any mvenanf u povisiou contaiacd horcin
will be d6nad a walvor of any praocdiag or sueceeding b'ttach {reieot or of my oths coveoant or
provision contained hercin No oxtcnsion of time for performance of any obligation or a* win U dcemed
an extension ofthetime for porforrnaoca of anyoftrcr obtigarioo oract except 6oee ofthc waiving pqfry.,
u&ich will bc eaaendod by a pcriod oftimc cqual to the period of the dela1,.

&Il Entire Agre.mentfColmtorparts. ltir Agrcrncm inrcgrates all of the terms and
conditions mentimed herein or ireidental herao and sup€rse&s all negotiations or lrevious agreem€nts
between fto parfie or rhe predecccron in htctsst xith respect to all or ey psrt of tlo subjet ruaner
Itereof. Thie Agraem€nt may be signed in counterparts.

8.1? $ucccssons, fhis Agreeurent sball be binding upc'n and inure thc benefit of thc parties"
their sucs6$$orr and assigns.

Attestl

-.I.pt'.W;*" 1
Cari Marlin, City Clerk
City of Billings
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Itamily I"I,C ({'White Frmily'}

Ted I[hite, Chairmarr ofthe Board

o
Big SIsy Dconomic Development Authority

;[1l!ig_l|lqrEIIA")( & €46d&

Patrick J* Wbilc, [tawgirrg ltfieurber

Board of County Commissioners

Torry l.laire
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#MonlomDeportmenlorRevenue ffi

Dan Bucks
Director

February 16, 2012

Subiect Tax Increment Finance Distdct CflFD) Response

At the December meeting this committee heard conoems from a citizen, Mr. Kevin
Nelson, rcgarding a TIFD that crosses truo schooldistrict boundaries in Yellouptone
County. TIFDs containing multiple scfrooldistricts are very rarc; only trro such TIFDs
exist in Montana (there is a second in Missoula County). In Yellowstone Gounty, one of
the schooldistricts within the TIFD has expedenoed a decrease in the taxable value
from the base year and the other schooldistric't has experienced an increase in the
taxable value from the base year. We understand that this sanre fac{ualsituation has
not arisen in Missoula, thus making the TIFD in Yellowstone Gounty a unique oase.

The issue being raised relates to the DOR report that calcuhtes and allocates the
increment taxable values for each school dbtrict reoarrtely in the TIFD in tax year
2011.

Given the rarity of this type of multiph school disfid TIFD, DOR has had little
experience calculating the base, taxable and incrementralvalue in these cases. After
further revisn and legal analysis we have determined that the method DOR used to
calculate ard allocate taxable values seoalrtelv within a TIFD is inoonect. As a result,
the Yellorrctone TIFD b receiving morc taxable increment value and more revenue than
it is entitled because the taxable value of the whole TIFD value is not being netted in
total; this appears to be the primary ooncem Mr. Nelson raised with the oommittee.

Therefore, after a careful review of the TIFD statubs and DOR practices, we believe
thatthis conoem raised to you is indeed valid as the taxable value of a lohl TIFD
should be netted and not calculated by sepanate schooldisficts within the TIFD.

The refevant statutes are at Section 7-1514283 aN 4285, MCA. Pusuant to statub, the
deparfrnent is legally obligated to report total growthfloss forthe entire TIFD as a whole,
there is no authonty for breaking this calculation out by separate school districts. For
future oertification of values, beginning with those made this yearfortax year2O12,the
department will determine total growth/loss by subtracting the oertified traxable values of
the btal TIFD ftom the original base of the totel TIFD.

twcnuc.mt.gov A Tollfioel-E56859-2254(inHclcna,144{900)   TDD(1O5)44+2&3O

Brian Schweifnr
Governor

JSemorandum

To:

From:

Date:

Revenue and Transportation Interim Committq

Dan Bucks, Directorof Revenu" (o;; 
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The allocation of TIFD increment taxable value in cases such as this is not anticipabd
by the TIFD stiatutes and while DOR will immediately change our calculation prooess,
eliminating the publics @noem with multi- school district TIFDs would require a
statutory change in order to be clearly and definitively addrcssed. Therefore, the
Revenue and Transportation Interim Committee may uant to consider legislation in the
2013legislative session that limits TIFDs to one schooldisfiict in orderto clariffthe
allocation of values and revenue to each TIFD. Such an approacfi trould not only
prevent the problem br the futurc but would ensure greater ertainty for local
govemment in making TIFD decisions, especially in regards to estimating futurc
revenue.


